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Midterm II: Study Questions
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Ryan Hoskin

Vasiliki Zafiris

1. Discuss the various forms of “contract law” in the United States.

Contracts preserve our private property rights

a. Restatement of Contracts – emphasis is on formation.  Comes out of growing based economy and it is locally based.  For mostly agricultural goods.

b. Commercial law – This law came as a result of the domination of merchants.  The Uniform Commercial Code was passed under this law.  Emphasis is on

a. Consumer protection

b. Regulation of merchants

c. Consumers get what they contract for

c. International Law (UN Convention) – To accommodate the movement of goods between nations.  International sales of goods within nations.

d. Cyber Space Laws:  2 laws

a. State law:  Uniform Computer Information Transaction Act (UCITA).  Deals with the buying and selling of computers and software over the internet.

b. Uniform Electronic Transaction Act:  Does not deal with transactions involving family law, will, property etc but all other contracts can be adopted by UETA.  Any writing over cyber space is authenticated signature verification.

2. Discuss the differences between “restatement 2 of contracts” and Article 2 of the Uniform Commercial Code.

Restatement 2 of contracts deals local based trades and mostly agricultural goods

Article 2 of the Uniform Commercial Code deals with sales of goods by merchants.  Amended:

2a – leasing of goods by merchants

2b – Uniform computer information act (UCITA)

3. Briefly discuss the Articles of the Uniform Commercial Code.

9 Articles:

Article 1:  Defines and clarifies all the words and terms used throughout the code

Article 2:  Sales of goods by merchants

Article 3:  Commercial document – In lieu of money checks, money orders etc

Article 4:  Banks and deposits.  How the banks are to credit my account etc.  

4a – Electronic transfers.  Limits your liability in terms of debts.

Article 5:  Letters of credits.  Mostly used internationally.

Payment

Performance

Source to finance a contract

Article 6: bulk sale transactions.  Business going out of business and they are selling all their assets.  It protects consumers

Article 7:  Documents of title.  Airplanes, luggage - $100

Article 8:  Securities transactions.  Transactions involving stocks and securities

Article 9: Secured transactions.  Steps one must go through to attach the interest of a borrower.

4. What is the subject-matter of Article 2 of the Uniform Commercial Code and what are the obligations of “merchants” under Article 2 of the Uniform Commercial Code?

Article 2 of the Uniform Commercial Code deals with sales of goods by merchants.  Amended:

2a – leasing of goods by merchants

2b – Uniform computer information act (UCITA)

Merchants obligations under Article 2 are:

· Deliver conforming goods

· Deliver goods according to contract

· Seller will warrant a good

· Must meet the perfect tender rule

· If goods are non-conforming, seller must cure the non-conformity

5. Discuss the “elements of a crime” in the United States.

a. Elements of a crime are:
i. There must be a statute on the book, making the act a criminal act
ii. Once you establish that there is a statute on the book, you must establish that there is a corpus de electi ( a body of crime)
iii. Corpus Electile – produce some evidence stating that the person committed or was involved in the crime (low standard)
iv. Next two elements must be proven beyond a reasonable doubt before a person can be punished for a crime: You must be absolutely certain – judge & moral apprehension - defense
1. Mensrea – You cannot be guilty of a criminal act, unless you have a criminal state of mind
a. Specific Intent – (Highest punishments) At the time the person committed a criminal act, they has a purposeful stat of mind, therefore they knew what they were doing
b. General Intent – Reckless behavior  - when a person acts in a reckless manner, where there is a substantial likelihood that someone else would be injured but they ignored the fact. Ex: drunk driving, battery, rape, child molestation
c. Strict Liability – No intent is required.  You are punished for the crime, usually deals with business regulation. Ex: selling alcohol to minors.
2. Actusreas - Next you must show that the person committed the act on a voluntary basis
6. Discuss the pneumonic “SINN” in tort.

a. Strict liability:  A manufacturer / wholesaler.  If the good is defective and dangerous to the consumer causing injury to consumer then they are still liable despite precautions taken.

· Formation: sellers have the obligation to meet the Perfect Tender Rule.  Buyers – obligation to revoke

· Rick of loss: who bears liability if the good is destroyed while in transit.

a. Delivery Contracts

i. Non-destination – buyer has liability

ii. Destination – seller has liability

iii. Carrier Contract – depends on who has responsibility as defined by Bill of Lading

b. Excuse for non-performance:  If an unforeseeable event occurs, then obligations are suspended / excused.

c. Remedies:  If there has been a breach, they are liable for expectancy, equitable, reliance and restitution

· Tort

Civil liability – one individual injures another

Cyberspace

1. Who has jurisdiction over torts committed over cyberspace

2. Most people act on an anonymous basis

3. Authentication – can you verify the accuracy of the information

4. Gap growing between the haves and the have-nots.  The have-nots do not have access to certain information and are falling behind

5. Amounts of fraud are not that large and as a result people are reluctant to come forward

A tort is a sin

In tort you can be strictly liable
b.   Intentional:
a. Intentional torts against person. Ex: kill

b. Intentional torts against property. Ex: trespass

c. Intentional torts against personality. Ex: you

As a living human being have a right to walk in public without having others make dales statement about you, causing people to shun you resulting in economic loss.

1. Torts – only apply to living people

2. Must affect a persons social esteem ranking

3. Statements must be communicated to the public

4. Statements must cause economic damages

5. There can be no available defenses – In fact

Truth is always a defense.

Absolute defenses – lawyers

Constitutional privileges: deals with the press and they are not liable, unless you can prove malice

· living

· esteemed

· communicated

· damages

· defenses

Intentional Torts

· Defamation:  Untrue statements communicated to the public affecting social self esteem causing economic lose.

· Misappropriation of Personality – steal your name and likeness for their benefit

· Intrusion upon seclusion – camera

· Public disclosure of private facts – breaches confidentiality

· Intentional torts against business

c.  Nuisance: more effective against gangs, prostitutes etc.  They interfere with normal business operations

a. Unreasonable interference of one’s use and enjoyment of property

b. Was the original environment protection law

c. Prior to 1979 – local courts – Nuisance laws – Rely on local courts to protect the environment (ineffective).

d.   Negligence:  You can be liable if you unintentionally injure someone.  Each and everyone have a duty to exercise a standard of care for the safety of others.

a. If you breach your duty, and your breach causes someone to be injured, then you are liable

b. Did you exercise your standard of care?

Standard of Care

· Negligence per se – you must obey the law.  If you violate the law, and you injure another, then you have breached a standard of care.

· Reasonable Person Standard – In the absence of law.  Reasonable persons standards looks at what steps you need to take in exercising your rights

· Actual conduct – using the phone while driving

· Was there a safe alternative way to carry out your activity?

· Was there a safer alternative way feasible?

· Would the safer alternative conduct have prevented the harm?

· If statute – Negligence per se

· No statute - AAFH

7. Discuss the differences between torts and criminal law in the United States.

A tort is a sin

In tort you can be strictly liable

e. Intentional:

a. Intentional torts against person. Ex: kill

b. Intentional torts against property. Ex: trespass

c. Intentional torts against personality. Ex: you

As a living human being have a right to walk in public without having others make dales statement about you, causing people to shun you resulting in economic loss.

1. Torts – only apply to living people

2. Must affect a persons social esteem ranking

3. Statements must be communicated to the public

4. Statements must cause economic damages

There can be no available defenses – In fact

Criminal law: Law that defines and governs actions that constitute crimes; laws having to do with wrongful actions against society for which society demands redress. Because these violations are committed against society as a whole, they are prosecuted by a public official like a district attorney or an attorney general. The functions of criminal law are to maintain stability in society through dispute resolution, protection of persons and property, and the preservation of the state.

8. What are the various defenses in criminal law (IIISD)?

Insanity defense:  McNaughten Rule of 1637.  (Highly controversial.)  A person is insane if they have a defect of reason due too a diseased mind making that person incapable of distinguishing between right and wrong. Ex: mental retardation, bipolar etc

Infancy:  when is a child too young to commit a crime?  707 fitness hearing – is the minor fit for juvenile court supervision or should they be tried as an adult.

· age

· sophistication of crime – planning

· seriousness – how many are injured

· risk to the community

· is prior contact with law enforcement

· conduct at school

· ability of the parent to control the minor

Intoxication (Voluntary): not a defense

Involuntary intoxication: defense

Self defense: Can only be used in defense of human beings.  If a person attacks you, you must use like force.  You cannot use self defense to defend property.  You must be in fear of your life to use self defense

Mistake
Consent

Duress

Justifiable force

Entrapment

Statute of limitations
Immunity

9. Discuss the elements to determine if a juvenile is fit for juvenile court supervision or whether or not a juvenile shall be tried as an adult.

a. 707 fitness hearing – is the minor fit for juvenile court supervision or should they be tried as an adult.
i. age

ii. sophistication of crime – planning

iii. seriousness – how many are injured

iv. risk to the community

v. is prior contact with law enforcement

vi. conduct at school

vii. ability of the parent to control the minor

10. Discuss the rationale for “criminal law”?  What is meant by enhancement and discuss the enhancement in terms of use of deadly weapons, hate crimes and lying in wait.

The rationale for criminal law are:
i. Deterrence: The act or a means of deterring.
ii. Retribution:  Something justly deserved; recompense.  Something given or demanded in repayment, especially punishment. 
iii. Isolation:
iv. Rehabilitation: To restore to good health or useful life, as through therapy and education. To restore to good condition, operation, or capacity. To reinstate the good name of. To restore the former rank, privileges, or rights of.
Enhancement of the penalty imposed, if the trier of fact determines beyond a reasonable doubt that the defendant intentionally: used a deadly weapon, committed a hate crime, and was laying in wait.
11. Discuss criminal procedure from investigation to trial.

a. Booking – arrest

b. Initial appearance – suspect appears before the judge, who informs suspect of the charges and his / her rights

c. Preliminary hearing – judge determines whether there is probable cause to believe that the suspect committed the crime, based on the evidence

d. Grand jury review – grand jury determines whether the evidence justifies a trial on the charges sought by the prosecutor

e. Prosecutorial review – (for jurisdictions that do not allow grand jury indictments) – prosecutor issues information

f. Arraignment – suspect is brought before the trial court, informed of the charges and asked to enter a plea

g. Plea Bargain – a prosecutor’s promise of concessions in return for the defendants guilty plea

h. Guilty plea – case does not go to trial.  Suspect pleads guilty.  The judge sets the case for sentencing

i. Trial – proceeds of a jury or bench trial

From professor’s notes: 

1. Informant – insider providing information based on personal knowledge

2. Affidavit – signed by informant as to what information provided

3. Warrant – signed by magistrate describing what is to be searched and what is to be seized. 

4. Probable Cause – information must be sufficient to show that in all probability what is sought and what will be seized.

5. Search and seizure – physical intrusion

6. Arrest Warrant – persons to be seized

7. Arrest – booking, bail or own recognizance

8. Indictment – either through grand jury or after preliminary hearing

9. Arraignment – reading of formal charges

10. Discovery – both sides turn over evidence exculpating defendant

11. Motion to suppress – exclusion of evidence

12. Plea Bargaining 

13. Trial and Appeal

12. Compare and contrast the 5th, 6th, and 8th amendment in terms of criminal procedure.

Amendment 5 - No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

Amendment 6 -  In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense.

Amendment 8 - Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

13.  What is meant by “expectation of privacy” and under what circumstances might a search be made without a warrant.

Expectation of privacy refers to the expected amount of privacy that should be given to all under the provisions of the United States constitution.  A search may be made without a warrant under the following circumstances:

· If the safety of the police officer is involved, 

· Whether the police are in hot pursuit of a criminal, 

· When they see illegal evidence in plain view, 

· If they are doing temporary questioning, 

· If a person consents to being searched, and/or 

· If they have made a lawful arrest.

14.  Discuss the defenses in a defamation action.  Remember QTAC

Defamation: Untrue statements about a person communicated to the public affecting the person’s esteem and causing damages.

· QTAC:  

· Qualified

· Truth is always a defense

· Absolute defenses applying to lawyers who can make statements and not be liable

· Constitutional privileges dealing with the Press where they can make statements and not be liable unless they prove malice

15.  Compare and contrast express warranties and implied warranties
· Express warranty:  Misrepresentations about product that are material and cause the consumer to purchase.  The product must live up to its expectations.  

· Implied warranties:  Those warranties that automatically arise from the transaction as a matter of law.

16.  Discuss the various forms of consumer protection under Article 2 of the Uniform Commercial Code.
a. Consumer protection laws on the transactions under article 2

i. Favors consumers and over-protects consumers

ii. Want to maintain consumer confidence and spending

iii. Households are #1 spenders

iv. Warranty provisions

1. Express warranty:  Misrepresentations about product that are material and cause the consumer to purchase.  The product must live up to its expectations.  

2. Implied warranties: those warranties that automatically arise from the transaction as a matter of law. 

3. Merchant ability: Merchant ability, stating when you buy something this good will meet industry standards and conforms to the label, and fit for ordinary use.

4. Fitness for particular purpose: if the merchant chooses the good, they know your particular use and choose the good for you and must meet that particular use.

5. Wholesomeness: When you buy something from a restaurant, they warrant that there are no foreign objects in those goods that you consume.

17.  Briefly discuss the elements of Article 2 of the Uniform Commercial Code.

Sales of goods by merchants are covered by article 2, designed to regulate merchants.  A merchant is one who sells goods on a regular basis, or hires agents to sell goods on a regular basis.  

2. Subject matter:  When will article 2 apply to a particular transaction

a. When you have a merchants who transacts in tangible, moveable goods.

b. This law is directed by merchants and regulates merchants conducts:  

1. Honesty in fact

2. Must act in good faith

3. Must observe all reasonable commercial practices for the protection of the consumers

c. Must avoid unconscionable practices (can’t use their market to take advantage of people.  Don’t take advantage of people).

i. Senior citizens

ii. Poor people

iii. Rent-to-own target poorer people, they have high interest rates.

iv. Blockbuster sale clause which exploits people

d. Consumer protection laws on the transactions under article 2

i. Favors consumers and over-protects consumers

ii. Want to maintain consumer confidence and spending

iii. Households are #1 spenders

iv. Warranty provisions

1. Express warranty:  Misrepresentations about product that are material and cause the consumer to purchase.  The product must live up to its expectations.  

2. Implied warranties: those warranties that automatically arise from the transaction as a matter of law. 

3. Merchant ability: Merchant ability, stating when you buy something this good will meet industry standards and conforms to the label, and fit for ordinary use.

4. Fitness for particular purpose: if the merchant chooses the good, they know your particular use and choose the good for you and must meet that particular use.

5. Wholesomeness: When you buy something from a restaurant, they warrant that there are no foreign objects in those goods that you consume.

e. Strict liability: manufacturer, wholesaler, or retailer is liable if good is defective and unreasonably damaging to the consumer, and they are still liable despite precautions taken.

Performance obligation:

· Sellers: Perfect tender rule

· Buyer: inspect, pay, accept and if there is a problem, revoke

Risk of loss: Who bears liability if goods are destroyed in transit?  3 types of delivery contracts:

1. Non destination Contract:  Buyer has liability

2. Destination contract: Seller has liability

3. Carrier: Liability depends on the contract with the carries loss as defined by bill of lading. 

Excuse for non-performance:  Since goods travel long distances, many things can happen, such as floods, falling rocks, high winds.  Are both parties liable?  If an unforeseeable event occurs, then neither party is liable and each is excused from performing, 

Remedies: Remedies are earned.  If there has been a breach: expectancy, equitable, reliance, restitution.

18.  What is “strict liability”?  What are the various forms of strict liability actions in civil torts?

Strict liability: manufacturer, wholesaler, or retailer is liable if good is defective and unreasonably damaging to the consumer, and they are still liable despite precautions taken.

· Abnormally dangerous activities: Potential harm, of a serious nature, to persons or property

· Dangerous animals: Owner is liable for any harm caused by their animals.

· Defective products: When manufacturer fails to exercise “due care” to make a product safe, they are liable for any injuries caused by the product

19.  What is a nuisance?  What is the difference between a public nuisance and a private nuisance?  What are the various theories by which a person might bring a nuisance action under civil torts?

Nuisance Law:  Unreasonable interference of one’s use and enjoyment of property.  Nuisance law is the original environmental law.   Prior to 1970, local courts applied nuisance law.  Environment protection act of 1970.  Nuisance laws are now used more often against gangs, prostitutes.

20.  Why was “nuisance” law ineffective in protecting the environment?

Applied differently throughout the nation.  

Each local court had a different idea of what a nuisance was (different environmental standards throughout the nation)

Each court had different standards for what is a nuisance and for the punishment for the harm caused by a nuisance.  

No national environmental standard.

21.  Discuss the elements of a personality tort (LECDD).

1. (L) Person must be living.

2. (E) Must affect that person’s social esteem and ranking

3. (C) Statements must be communicated to the public

4. (D) Statements must cause economic damages

5. (D) There can be no available defenses

22.  In general, discuss the various types of personality torts.

· Against personality: You as a human, have a right to walk in public without people making false comments about you and causing economic harm.

1. (L) Person must be living.

2. (E) Must affect that person’s social esteem and ranking

3. (C) Statements must be communicated to the public

4. (D) Statements must cause economic damages

5. (D) There can be no available defenses

· QTAC:  

· Qualified

· Truth is always a defense

· Absolute defenses applying to lawyers who can make statements and not be liable

· Constitutional privileges dealing with the Press where they can make statements and not be liable unless they prove malice

6. Defamation: Untrue statements about a person communicated to the public affecting the person’s esteem and causing damages.

7. Invasion of property: 

· Misappropriation of personality:  Steal name of likeness and benefit

· Intrusion upon seclusion and go public causing sever embarrassment. 

· Public disclosure of private facts:  Breaches confidentiality 

· False light, embarrassing situation

23.  Discuss the various types of “privacy torts.”

There are more specifically four types of violation of someone's privacy. The first one is called intrusion, which is the actual physical violation of someone's privacy, as in trespassing to obtain information. The second is appropriation, which is commercial exploitation of a person's image or likeness with out consent. Thirdly is false light, portrays someone in false light or gives false pretences. Lastly is information on private facts, that are actually true but private, and that will severely embarrass or hurt someone's reputation.

24.  Discuss the various problems associated with crimes and cyberspace.

· One problem with cyberspace and crime is the impersonal nature of the medium.  

· Jurisdiction is also in question:  Where does the criminal act take place?  Who has jurisdiction over crimes that take place over cyberspace?

· Anonymous nature of cyberspace.  People can put information up without identifying themselves.  You don’t know who committed the crime.

· How do you verify the accuracy of information?  If you don’t know the source of the info, how can you verify the accuracy of the information?

· The person does not leave any physical evidence when a crime is committed.

25.  Discuss the various problems associated with torts and cyberspace.

· One problem with cyberspace and crime is the impersonal nature of the medium.  

· Jurisdiction is also in question:  Where does the criminal act take place?  Who has jurisdiction over crimes that take place over cyberspace?

· Anonymous nature of cyberspace.  People can put information up without identifying themselves.  You don’t know who committed the crime.

· How do you verify the accuracy of information?  If you don’t know the source of the info, how can you verify the accuracy of the information?

· The person does not leave any physical evidence when a crime is committed.

26. What is defamation? What are the various types of defamation? What are the various defenses of defamation?

Defamation: (Class) untrue statements made to public about a living person and affecting the social esteem of that person. (Book) injury of a person’s reputation by publication of false statements. 

Types of defamation:

· Invasion of privacy: 

-Misappropriation of personality; Identity theft; name or likeness

-Intrusion upon seclusion and go public

· Public disclosure of private acts

· False light- severely embarrassing situation

Defenses of defamation:


No intent- no actual intent to harm


             QUTAC:


Qualified

`
Truth


Absolute defense

Constitutional privilege: Privilege- immunity from tort liability; such as the press -not liable if done without malice; no actual intent to harm

27. Discuss the various methods to classify crimes in the United States.

Classification of criminal statutes is the felony/misdemeanor standard. A felony where the defendant is exposed to incarceration beyond a year. Misdemeanor is where defendant is incarcerated less than a year.

Classification of crimes in terms of sentencing: from class

Class 4- Serious-death penalty

Class 3- Serious- 25 to life w/out parole

Class 2- Up to 10 years in prison

Class 1- up to 5 years

Felony: Time in state prison; sentence time must exceed a year; < one year-misdemeanor-county jail

28. Discuss the similarities and differences between UCITA and UETA.

· Uniform Computer Information Transaction Act UCITA

Local and limited in scope-companies; computers and software sales over the internet; Cyberspace-1990’s—most states have not adopted

· Federally created-Uniform Electronics Transaction Act UETA; broad in scope; (does not include wills, property trusts, family law)

All other contracts can be transacted over cyberspace-must accept writing; measures for signature verification

*most states have adopted UETA

Both acts relate to electronic information and computers. UCITA deals specifically with computer and software sales on the internet. UETA deals with the contracts behind internet transactions and agreements. 

29. What is “sexual harassment”? What are the various theories by which a person might bring an action for sexual harassment?

Sexual Harassment: An illegal form of sexual discrimination tht includes unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature.

· Quid pro quo- (something in exchange for something else) Occurs when job opportunities, promotions, and salary increases are given in exchange for sexual favors. (Employer liable)

· Hostile work environment- workplace is permeated with discriminatory intimidation, ridicule, and/or insult that is sufficiently severe or pervasive to alter the victim’s employment and create an abusive working environment. (Employer liable if appropriate action not taken)

30. What is negligence? What is the difference between negligence per se and the reasonable person standard? Also, clarify what is a “reasonable person”. Note AAFH.

Negligence: 1.The omission to do something which a reasonable person, guided by those ordinary considerations which ordinarily regulate human affairs, would do, or the doing of something which a reasonable and prudent person would not do. 2. The failure to exercise reasonable care under the circumstances.

Negligence- liable if unintentionally injure someone else (class notes) Unintentional tort

Each person has a duty to exercise a standard of care for safety of others. If breach this duty and injury occurs—liable!

1st type: Negligence per se: duty of care and breach (book) 

Negligence per se: must obey law, if violate and injure another-liable; failure to obey law is a breach of standard care (class notes)

2nd type: (absence of law) Reasonable person standard- what steps did you take in the prevention of wrong

Reasonable person standard: 

AAFH:

1. Actual conduct

2. Safer alternative
3. Was safer alternative feasible under circumstances?

4. Could safer alternative have prevented the harm?

31. What are elements of “negligence” and what are the defenses? (From book)


1. Breach of duty or care: that a legal duty required the defendant to conform to the standard of conduct established for the protection of others and that the defendant failed to conform to the standard.


2. Proximate cause: that the defendant’s failure to conform to the required standard of conduct proximately caused the injury and harm the plaintiff sustained. 

      3. Injury: that the injury and harm is of a type protected against the defendant’s negligent conduct.

Defenses: (from reader)

1. Contributory negligence: plaintiff is partially at fault for his or her own injury, cannot recover. Not a good defense.

2. Superseding or intervening event-event not foreseeable

3. Assumption of risk-knowledge or risk and voluntarily assumes risk

4. Comparative negligence-percentage of liability allocated in distribution of damages. Replaces contributory negligence. Accountants can be comparatively negligent.

33. How might one acquire “intellectual property rights”? What rights accrue to the intellectual property rights owner? Remember PPRD.


Intellectual property consists of the products that result from intellectual creative processes. Intellectual property rights usually involve a grant from government. Once government grants the rights, the owner acquires: PPRD

Proprietary rights (property rights)

Performance rights (public display)

Reproduction rights (rights to produce goods and services)

Distribution rights 

34. What are the various forms of intellectual property?

      Intellectual property is an economically significant type of intangible personal property that includes: 

Trade secrets- commercially valuable secret information

Trade symbols/marks- distinctive symbol, word, or design on a good that is used to identify the         manufacturer

Copyrights- the exclusive right, usually for the author’s life plus seventy years, to original works of authorship

Patents- the exclusive right to an invention for 20 years form the date of application for utility and plant patents; 14 years from grant for design patents

40. What is an “implied warranty”?  Discuss the various types of implied warranties.

Implied warranties are those warranties that automatically arise from the transaction as a matter of law. 

3. Merchant ability: Merchantability, stating when you buy something this good will meet industry standards and conforms to the label, and fit for ordinary use.

4. Fitness for particular purpose: if the merchant chooses the good, they know your particular use and choose the good for you and must meet that particular use.

5. Wholesomeness: When you buy something from a restaurant, they warrant that there are no foreign objects in those goods that you consume.

46. What are the remedies available under Article 2 of the UCC?

From Class Notes:

· Expectancy: Compensatory, consequential, incidental

· Equitable: Specific performance, injunction, reformation

· Reliance: Promissory estoppel

· Restitution: Quasi contracts, negation and insolvency

47. What are the performance obligations of the seller under Article 2 of the UCC?

Seller has 5 obligations: 

1. Seller must deliver conforming goods.

2. Seller must deliver goods according to contract terms

3. Seller will warrant the goods in terms of selling goods

4. Seller must meet the perfect tender rule

5. If the goods are non-conforming, seller must cure.

48. What are the performance obligations of the buyer under Article 2 of the UCC?

Buyer (IPAR): inspect, pay, accept and if there is a problem, revoke

49. Discuss formation of contract under Article 2 of the UCC.

Formation is a meeting of the minds between the offeror and offeree with regards to terms of the offer and acceptance, involving consideration, parties with capacity, legal subject matter.

Must have Genuineness of Assent – meeting of the minds with no negation.

The following will negate the contract:

i. Fraud

ii. Duress

iii. Undue influence

iv. Mistake

v. Coercion

vi. Misrepresentation.

Article 2 on Formation: Subject matter.  Offer and acceptance on formation.  Deals with advertisers and considered an offer to make an offer.  So when a merchants promotes and solicits money through medium, they are making an offer to you and asking you as a consumer to make an offer.  

The Consumer is the one making the offer.  Communication with intent including a quantity term.  Need no include price, payment, or delivery.  As long as the buyer communicates with intent, identifies the good, and specifies quantity.

1. Firm Offer: If the merchant makes an offer, or the merchant makes a firm offer.  The merchant can’t withdraw offer for time specified or up to six months.  They are bound by the offer and can’t 2. change it.  

2. Acceptance: When the seller accepts the offer.  Sellers have standard acceptance forms.  These terms become part of the contract unless you have material alterations.  As long as there is no surprise to buyer, then they are valid.

If the Merchant changes the:

· Deliver terms

· Price

· Quantity

· Quality


· Payment terms

These are all surprises and then this becomes Counter offer and no contract.  They are invalid if they a surprise.

Proof: Writing Requirement

SF: Statues of frauds.  Article 2 has statues of frauds.  Contracts in excess of $500 must be evidenced by sufficient memorandum.  Writing that ID parties and contains terms and signatures that will satisfy the writing requirement.  There are a number of exceptions:

1. Letters of confirmation: If a seller confirms in writing by the buyer that satisfied statues of frauds and writing requirement.

2. Per Performance: Pay for what portions have been made  

3. Part Delivery:  Pay for portions that have been delivered. Pay for what is made.  

50. Discuss proof of contract under Article 2 of the UCC.

Statute of Frauds

· Law in every state which requires that certain documents be in writing, such as real property titles and transfers (conveyances), leases for more than a year, wills and some types of contracts. The original statute was enacted in England in 1677 to prevent fraudulent title claims.

Parol Evidence Rule

· If there is evidence in writing (such as a signed contract) the terms of the contract cannot be altered by evidence of oral (parol) agreements purporting to change, explain or contradict the written document.

51. What is the “parol evidence rule” under Article 2 of the UCC?  What are exceptions to the parole evidence rule under Article 2 of the UCC?

If evidence in writing exists (such as a signed contract) the terms of the contract can’t be altered by evidence of oral (parol) agreements purporting to change, explain or contradict the written document.

Exceptions:

· Contracts subsequently modified.

· Voidable or Void contracts.

· Contracts containing ambiguous terms.

· Prior dealing, course of performance, or usage of trade.

· Contracts subject to orally agreed-on conditions.

· Contracts with an obvious or gross clerical error that clearly would not represent the agreement of the parties.

From notes: Parol evidence rule:  Once a contract is reduced to a writing, you can’t modify the words of a contract.  The words dictate future performance.

Ambiguity: Clarify

a. Course of Dealing: Through statements made by negotiations. 

b. Course of performance:  Use prior contracts to clarify current contract

c. Trade usage:  Learn trade language (article 1 of UCC).  Use trade language to clarify ambiguity

